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                          STATE OF VERMONT 

                                 

                   PROFESSIONAL CONDUCT BOARD 

                                 

                                 

                                 

   In re:      Peter J. Morrissette, Esq.- Respondent 

               PCB File No. 92.48 

    

                              NOTICE OF DECISION 

    

                                  No.  60 

    

       This matter came before the Professional Conduct Board by way of a 

  stipulation entered into by Bar Counsel and Respondent.  Upon consideration 

  of that stipulation, the Board hereby makes the following findings of fact, 

  conclusions of law, and recommended sanction.  

 

                                     FACTS 

 

       1.   Respondent, Peter J. Morrissette, was admitted to the Vermont bar 

  in 1968. 



 

       2.   In 1982 Mr. Morrissette represented Frank and Paul Damazo, both 

  out-of-state residents, in the sale of a parcel of land in a subdivision 

  created by them to Mr. and Mrs. James McDonald.  At the request of Mr. and 

  Mrs. McDonald, Mr. Morrissette also represented them in connection with the 

  transaction. 

 

       3.    Before Mr. Morrissette was retained or consulted, the Damazos 

  and the McDonalds had entered into a written purchase and sale agreement 

  drafted by or with the help of a real estate broker.  Mr. Morrissette was 

  retained by the Damazos to draft a warranty deed and other closing 

  documents and by the McDonalds to perform a title search. 

 

       4.   There was a great deal of time pressure surrounding the 

  transaction.  The binding purchase and sale contract was entered into under 

  date of June 17, 1982, and specified a closing date of June 18, 1982. 

 

       5.   Mr. Morrissette advised each party that he was also representing 

  the other, but he did not fully explain any potential problems with dual 

  representation. 

 

       6.   At the closing, the parties themselves negotiated a right of 

  first refusal in favor of the McDonalds on certain other lands belonging to 

  the Damazos and bordering upon the parcel being conveyed to the McDonalds.  

  Although Mr. Morrissette was present at the closing where these 

  negotiations occurred, there is no evidence that he participated in the 

  discussions. 



 

       7.   The McDonalds wanted the following assurances regarding 

  development on certain neighboring land within the subdivision:  

 

     -    that the land be kept in a clean condition;  

     -    that there be no mobile homes on the land; and 

     -    that only one single-family dwelling would be constructed 

          per ten acres. 

    

       The McDonalds further wanted the right of first refusal with  respect 

  to neighboring lands to protect themselves in the event that potential 

  buyers were not willing to agree to these restrictions. 

 

       8.   Mr. Morrissette denies that he knew, at the time of closing,  the 

  existence or the substance of any specific restrictions to which the 

  Damazos and the McDonalds agreed.  No requirement that such restrictions be 

  imposed was included within the Damazo-McDonald warranty deed, which 

  incorporated the right of first refusal negotiated by the parties. 

 

       9.   Mr. Morrissette was aware that the parties had negotiated a  

  right of first refusal and that the right of first refusal was  

  incorporated in the Damazo-McDonald warranty deed, as he drafted the deed.  

 

       10.  The language which Mr. Morrissette added to the warranty deed is 

  as follows: 

 

     There is included with the conveyance of these premises to the 



        Grantees herein, the first option to purchase any of those 

        premises of the Grantors herein bounded [followed by a 

        description].  The Grantees shall have a period of 15 days  

     from the time they are notified by the Grantors of the  

     Grantors' intention to sell all or a part of the premises, to  

     notify the Grantors of their intention to purchase said  

     premises on the same terms and conditions on which the  

     Grantors are prepared to sell all or a part of said premises  

     to a third party.  (Emphasis added)  

 

       11.  The McDonalds were financially able at all times to assert  their 

  right of first refusal on any and all of the property included in  the 

  right.  

 

       12.  On at least two occasions, the McDonalds declined to exercise 

  their right of first refusal because the property was sold subject to the 

  three restrictions described above.  These deeds, with the rest, had been 

  prepared by Mr. Morrissette on behalf of the Demazos.  

 

       13.  In January 1983, the McDonalds were asked by a realtor to sign a 

  quitclaim deed releasing their right of first refusal with respect to a 

  parcel within the Damazo subdivision about to be purchased by Caroline 

  Nicholas. Mr. McDonald was presented by the realtor with a copy of the 

  proposed warranty deed from the Damazos to Caroline Nicholas.  This 

  warranty deed had been prepared by Mr. Morrissette.  Mr. McDonald 

  personally reviewed the proposed warranty deed from Damazo to Nicholas, 

  verified that the three restrictions outlined above appeared in the deed, 



  and the McDonalds signed the quitclaim deed releasing their right of  first 

  refusal.  The release of the right of first refusal recited that  the 

  subject land was to be conveyed by the Damazos to Caroline Nicholas. 14.  

  Mr. Morrissette had prepared the quitclaim deed releasing the right of 

  first refusal and was aware that the McDonalds had signed it.  Mr. 

  Morrissette had not spoken to the McDonalds about the release and was not 

  personally aware of the McDonalds~ reasons for executing it. 

       

       15.  The sale to Caroline Nicholas fell through for reasons having 

  nothing to do with the right of first refusal. 

 

       16.  Approximately eleven months later, Mr. and Mrs. Cornelius   

  Cronin expressed an interest in purchasing the same parcel. 

 

       17.  Mr. Morrissette did not prepare a new release of the right of   

  first refusal for presentation to the McDonalds.  Instead, erroneously 

  believing that the name of Nicholas on the executed release was  surplusage 

  and not material, he typed over the Nicholas name and substituted the name 

  of Cronin, the new purchasers. 

 

       18.  Mr. Morrissette should have known that once the purchaser's  name 

  was placed by him in the release deed it became a material component of 

  that deed, which could not be changed after execution. 

 

       19.  The deed from the Damazos to Cronin differed from the proposed 

  deed to Caroline Nicholas.  Before the Cronin deed was executed, Mr. 

  Morrissette crossed out the restriction on the number of dwellings and 



  inserted a 15-year limitation on the requirement to keep the land in a 

  clean condition and on the prohibition of mobile homes. 

 

       20.  As a result of the alteration of the restrictions by Mr.  

  Morrissette, the McDonalds were not offered the parcel in issue on the same 

  terms and conditions as were the Cronins, as required by the terms of the 

  right of first refusal. 

 

       21.  Mr. Morrissette should have known that the alteration of the 

  restrictions in the warranty deed materially affected the McDonalds'  

  rights and interests in their land and in the land surrounding them. 

 

       22.  As a result of Mr. Morrissette's actions, the McDonalds  realized 

  a diminution in the value of their land.  They also suffered aggravation 

  and inconvenience. 

 

       23.  Litigation resulted concerning the foregoing but was settled  in 

  advance of trial.  Mr. Morrissette's portion of the settlement came 

  partially from his insurance carrier and partially from his own funds. 

 

       24.  The Damazos also settled the claim against them, therefore 

  suffering injury as well. 

 

       25.  Mr. Morrissette also represented a Silas Axtel in an unrelated  

  1984 purchase of Damazo land in which he also represented the Damazos. 

 

                  CONCLUSIONS OF LAW 



 

       26.  DR 5-1Q5(A) prohibits a lawyer from representing a client if  the 

  interests of another client may impair the attorney's judgment.  Multiple 

  representation is allowed, however, 

    

          if it is obvious that [the attorney] can adequately  

          represent the interests of each and each consents to the 

          representation after full disclosure of the possible  

          effect of such representation. . . .  

    

   DR 5-105(C). 

       

       27.  The Board finds that Mr. Morrissette violated DR 5-105.  While  

  at the outset of the McDonald-Damazo transaction, it may have appeared 

  obvious that Mr. Morrissette could adequately represent the interests of 

  each of the parties, that situation changed when the parties entered into 

  the negotiation of right of first refusal.  At this point, at least the  

  potential of adverse interests arose, thus making it no longer obvious  

  that Mr. Morrissette could adequately represent the interests of both 

  parties.  By continuing to represent them, Mr. Morrissette violated DR 5- 

  105(C). 

 

       28.  Mr. Morrissette also violated DR 5-105(C) by not providing the  

  parties with the "full disclosure" of the possible effects of dual  

  representation.   See Annot. Attorney and Client: Conflict of Interest in  

  Real Estate Closinq Situations 68 A.L.R.3d 967 (1976) ("While it is clear 

  that a lay-person cannot be expected to understand all potential  conflicts 



  which may arise, it would appear that an attorney has a duty to  at least 

  attempt to make a client aware of those conflicts which seem reasonably 

  likely to arise in the client's particular situation."). 

 

       29.  The alteration of fully-executed legal documents is very  serious 

  misconduct.  Once Respondent included Caroline Nicholas as the purchaser in 

  the quit-claim release deed, it became a material condition  of the deed.  

  By altering the restrictions in the unexecuted Nicholas  deed which had 

  been proffered to the McDonalds, Mr. Morrissette changed the terms and 

  conditions on which the McDonalds had relied in releasing their option.  It 

  does not appear that Mr. Morrissette intentionally set  out to deceive the 

  McDonalds.  However, Mr. Morrissette did alter the deeds intentionally and 

  should have known at the time that such alteration was improper. 

 

       30.  The facts of the case, read altogether, indicate that  Respondent 

  was not as diligent, as thorough and as cautious as he should have been. 

 

       31.  Both the Damazos and the McDonalds were injured by Mr. 

  Morrissette's conduct. 

 

       32. Mr. Morrissette violated DR 1-102(A)(4) (conduct involving 

  dishonesty, fraud, deceit, or misrepresentation) and DR 1-102(A)(5) 

  (conduct prejudicial to the administration of justice) by altering the  

  release of the right of first refusal after the McDonalds had signed it. 

  When Mr. Morrissette altered the restrictions on the Cronin warranty  deed, 

  before its execution, he failed to take the appropriate steps to  ensure 

  that the obligations of the Damazos were properly met, in  violation of DR 



  6-101(A)(2) (handling a legal matter without preparation adequate in the 

  circumstances). 

 

                             RECOMMENDED SANCTION 

 

       33.  The following mitigating factors are present in this case:  

 

         A.  Respondent has no prior disciplinary record;  

         B.  Respondent had no selfish or dishonest motive; 

         C.  Respondent cooperated fully with the disciplinary  

             proceedings; and 

         D.  Respondent regrets his errors and has changed his real  

             estate practice, exercising more caution. 

    

       34.  In aggravation, the Board finds that Respondent has  substantial 

  experience in the practice of law. 

 

       35.  The duty which Mr. Morrissette violate was the duty owed to  his 

  clients to render diligent and competent counsel.  His state of mind 

  appeared to be one of negligence.  His misconduct caused actual injury to 

  his clients. 

 

       36.  The relevant ABA Standards On Imposing Lawyer Discipline are 4.43 

  and 4.63 which support imposition of a public reprimand.   Therefore, the 

  Professional Conduct Board respectfully recommends to the Supreme Court 

  that it publicly reprimand Mr. Morrissette. 

 



       Dated at Montpelier this  30 day of September, 1993. 

 

                         PROFESSIONAL CONDUCT BOARD 

    

    

                              /s/ 

                         ___________________________ 

                         Deborah S. Banse, Chair 

    

    

                                    /s/ 

   ___________________________     ___________________________ 

   Anne K. Batten                  Donald Marsh 

    

    

     /s/ 

   ___________________________     ___________________________ 

   Joseph F. Cahill, Esq.          Karen Miller, Esq. 

    

    

     /s/                           /s/ 

   ___________________________     ___________________________ 

   Nancy Corsones, Esq.            Garvan Murtha, Esq. 

    

    

     /s/ 

   ___________________________     ___________________________ 



   Paul S. Ferber, Esq.            Robert F. O'Neill, Esq. 

    

    

     /s/                           /s/ 

   ___________________________     ___________________________ 

   Nancy Foster                    Ruth Stokes 

    

    

     /s/                           /s/ 

   ___________________________     ___________________________ 

   Rosalyn L. Hunneman             Jane Woodruff, Esq. 

    

    

    

   ___________________________     ___________________________ 

   Robert P. Keiner, Esq.          Edward Zuccaro, Esq. 

 

 

 

-------------------------------------------------------------------------- 

 

    

   DISSENTING: 

 

       I believe public reprimand is not strong enough a sanction.  It is 

  appalling  and frightening to me that there could be even one lawyer in 

  Vermont who is  willing to alter an already executed deed.  I consider that 



  as serious as using  client's trust funds because it is a stealing of 

  Trust.  I believe the sanction should be strong enough to send a message to 

  others.  I recommend suspension. 

 

 

                                        /s/ 

                              _____________________________ 

                              Anne K. Batten 

 

 

---------------------------------------------------------------------------- 

 

                                   ENTRY ORDER 

 

                         SUPREME COURT DOCKET NO. 93-401 

 

                               OCTOBER TERM, 1993 

 

 

 

In re Peter J. Morrissette, Esq.  

                                   }          Original Jurisdiction 

                                   } 

                                   } 

                                   }          Professional Conduct Board 

                                   }                             

                                   } 



                                   }          Docket No. 92-48 

 

 

                In the above entitled cause the Clerk will enter: 

 

      

       Pursuant to the recommendation of the Professional Conduct Board filed 

  October 8, 1993, and approval thereof, it is hereby ordered that Peter J. 

  Morrissette, Esq., be publicly reprimanded for the reasons set forth in the 

  Board's Notice of Decision attached hereto for publication as part of the 

  order of this Court.  A.O. 9, Rule 8E. 

 

       Allen, C.J., dissenting.  I am unable to concur in the recommended 

  sanction in this matter.  The Board included as a mitigating factor the 

  absence of selfish or dishonest motive.  The findings, however, are totally 

  devoid of any suggestion as to what the respondent's motives were.  The 

  alteration to the release of the right to first refusal and the material 

  change to the covenants in the deed from the Damazos to the Cronins was, as 

  the Board concluded, serious misconduct.  I am at a loss as to how this 

  conduct can then be characterized as negligence or be considered as a lack 

  of diligence, thoroughness or caution. 

 

 

                                   BY THE COURT: 

 

    /s/ 

Dissenting:                        _______________________________________ 



                                   Ernest W. Gibson III, Associate Justice 

     /s/                          /s/ 

________________________________   _______________________________________ 

Frederic W. Allen, Chief Justice   John A. Dooley, Associate Justice 

    /s/ 

                                   _______________________________________ 

                                   James L. Morse, Associate Justice 

    /s/ 

                                   _______________________________________ 

[x]  Publish                       Denise R. Johnson, Associate Justice 

            

[ ]  Do Not Publish 

 

 

 

 

 

  ----------------------------------------------------------------------------- 

                           APPENDIX TO DECISION NO. 60 

 

       At the very least the matter should be remanded to ascertain the 

  reasons for the alterations.  Until this is known, it is impossible to 

  impose an appropriate sanction. 

 

 

 


